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In light of recent announcements by the National Labor Relations Board about rulemaking 
initiatives, and favorable comments from Chairman John Ring on the issue, the time may 
be ripe for the filing and advancement of rulemaking petitions to the NLRB in order to 
bring more stability and predictability to NLRB law by codifying certain precedents and 
overturning others through rulemaking.  

The Problem of Instability in NLRB Case Law 

For decades, the NLRB has engaged in what some observers have called policy oscillation, in which the 
board has “flip-flopped” its case precedents depending on which political party has held the majority. This 
practice has fostered instability in the law and made it difficult for employers, employees and unions to 
rely on existing law in ordering their affairs. In short, all businesses — and make no mistake, unions are 
businesses, too — need predictability and stability in the law in order to plan and make key decisions 
which affect their business and workforce.  

Traditionally, the board has changed the law almost exclusively by successive Republican and Democrat 
controlled boards overruling one another’s decisions in key areas. For example, one recent estimate is 
that the Obama board overruled a total of 4,559 years of precedent, i.e., the cases overruled had been 
the law for a cumulative total of 4,559 years. These changes are sometimes politically motivated, as each 
new board seeks to satisfy its respective constituency by taking back the ground lost to the preceding 
board. Regardless, frequent changes foster case precedents that are “written in sand” to the extent they 
are relatively easily revisited and changed by successive boards. As a result, many important board 
rulings, and the policies underlying those rulings, are not very durable.  

This phenomenon has spawned many efforts in Congress to amend the National Labor Relations Act to 
achieve more durable change. However, the NLRA has been remarkably resistant to change. The original 
NLRA (the Wagner Act) was passed by Congress in 1935 as part of the Roosevelt administration’s New 
Deal. The NLRA has been substantially amended only twice (in 1947 and 1959), and union-backed 
efforts to amend it in 1978 and in 2008-2009 failed completely. In the current environment, there appears 
to be little chance (given the Senate legislative filibuster) for any meaningful amendments to make their 
way to a president’s desk.  
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Using APA Rulemaking to Attack Instability 

Some commentators have suggested that Administrative Procedure Act rulemaking would be a good way 
to supplement the NLRB’s traditional case law adjudications and help bring stability to the law.  

The NLRB has broad authority under Section 6 of the NLRA to “make, amend and rescind, in the manner 
prescribed by the Administrative Procedure Act … such rules and regulations as may be necessary to 
carry out the provisions of this act.”

1

Over the years, the board has used this authority only sparingly, despite calls from various quarters that it 
do so more often. In the early 1980s, the board engaged in a major rulemaking to resolve long-running 
disputes over the propriety of different types of bargaining units in the acute care hospital industry. In 
2014, the board used its rulemaking power to promulgate new union representation election rules. 
Though controversial, both of these rulemakings eventually survived judicial challenge, although the 
board was required to undergo a complete redo of its election regulations when the first promulgation 
failed on a procedural issue.  

Admittedly, the board has abandoned other rulemaking efforts (i.e., codification of Beck rights allowing 
employees to protest union dues or administrative fees; and creating a single location bargaining unit 
presumption). And another effort (an employee rights poster) was struck down by the courts. 
Nevertheless, carefully managed, the board’s authority to make rules could be used to, e.g., codify 
existing precedent that is working well; overturn or modify precedent that is controversial or unworkable; 
streamline existing procedures and practices where necessary, including revising the current election 
regulations where experience under them has shown them to be unworkable; and make other changes, 
all based on the board’s own initiative or on petitions filed by members of the public. Indeed, the board 
has already sought public input on whether or not it should amend its election rules based on experience 
gained under them in the last four years. And the board has very recently proposed rulemaking to resolve 
a long-running dispute over the proper test to apply for determining joint employer status. The board also 
previously received a petition from several business groups requesting such rulemaking.  

The use of rulemaking is supported by a number of considerations. First, it would endorse or amend the 
law in a way that is more durable than that achieved through case adjudication. Second, precedents 
established through APA rulemaking would result in greater predictability in areas of the law. Third, using 
APA rulemaking to codify or amend important precedents would circumvent the drawn out and uneven 
process of overruling case precedent through case adjudication. Fourth, rulemaking may be used to 
address issues that rarely reach the board but are in need of codification or amendment. Fifth, it is likely 
that some changes, e.g., to the election rules, could only be effectively changed through rulemaking. 
Sixth, rulemaking allows more interested parties to participate and comment on an issue, providing 
broader input and a more thorough vetting and consideration of an issue than traditional case 
adjudication. Finally, rulemaking safeguards the rights of and burdens on all parties, because it is subject 
to the Regulatory Flexibility Act, the Paperwork Reduction Act and the Congressional Review Act.  

The Process of Rulemaking 

In addition to the board initiating a rulemaking on its own, any individual or organization can request that 
the board initiate its rulemaking process by filing a petition with the board’s executive secretary. One 
potential advantage of this is that a petitioning party can lay out exactly what it wants in the rule (some 
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petitions even include draft language). That said, the board is under no obligation to accept a petitioner’s 
language, and should the board grant such a petition and initiate rulemaking, it will be required to go 
through its own analysis and editing process. This will, among other things, require the board to respond 
to and potentially accommodate the views of interested parties submitting comments in response to the 
proposed rule. And, of course, the views of the respective board members will also be an important part 
of the process.  

But the fact that rulemaking involves many commenters and the expression of views representing all 
sides of an issue is one of the strengths of the process, and sets it apart from case adjudication, even 
when amicus briefs are filed. The bottom line is that rulemaking likely generally stands a better chance of 
achieving a specific result than does waiting for the board to take up new cases with random facts, 
involving parties with varying degrees of resources, and providing only limited input at best from the 
regulated community.  

If the board were to proceed with a petition (which it can grant by simple majority vote), it would likely: (1) 
draft a proposed rule and accompanying explanation; (2) publish the proposal and explanation in the 
Federal Register; (3) solicit, receive and review written comments; (4) perhaps, hold hearings and receive 
testimony on the proposal; and (5) publish the final rule in which it would address the material comments 
received during the notice and comment period in a preamble and explain its decision to make changes 
(or not) in the final rule. There may be some variation of this process, e.g., rulemaking sometimes 
includes a preproposal rule that is shared with the public or various constituencies in order to facilitate a 
better proposed rule.  

This process on any given petition would likely take several months, perhaps longer. Also, just as 
petitioners could file multiple petitions seeking rulemaking on different legal issues, the board could 
choose to address a petition seeking numerous changes by subdividing it into several smaller “bites.” 
That is, the board might choose to deal with one issue first, then the next, and so on. Or, the board might 
combine several petitions in order to engage in a more omnibus rulemaking.  

Further, judicial review would be available for any rule issued, which could add more time to the 
achievement of a final rule (although this exists with respect to adjudications as well, and in some cases 
to a far greater extent, given that multiple cases addressing the same issue may be challenged in 
different courts of appeals). It is also possible for Congress to weigh in under the Congressional Review 
Act, although this has been relatively rare.  

Strategic and Tactical Considerations 

There are several important strategic and tactical considerations any petitioner should address before 
filing a petition for rulemaking with the NLRB. For example:  

• Should the petition seek an omnibus rule affecting many legal issues, or be tightly focused on one 
area? 

• Generally speaking, what kinds of issues does the petitioner want to address in any proposed 
rule and what does it want the board to produce as a result?  
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• What process will be used to identify and prioritize cases and case rules that the petitioner may 
want to preserve or change?  

• What will be the exact legal change sought in cases where change is desired?  

• Should the petition be filed by an individual, a business or some group such as a trade  
association? 

• How legally defensible is the proposed rule, and what arguments or evidence will make the rule 
most likely to survive judicial review? Changes in agency position must be accompanied by 
reasoned explanation, and sometimes more is required. 

Some General Guidelines 

While individual analysis would be necessary, per the examples above, several general guidelines can 
facilitate their consideration.  

• In general, binary rules (e.g., the Weingarten flip-flop, on whether or not to grant Weingarten 
rights to both represented and unrepresented workers) are the most susceptible to 
straightforward codification, one way or the other.  

• Codification of existing board precedent should use, to the extent possible, any language used by 
the courts in upholding that precedent, in order to increase its chances of surviving judicial 
review. 

• Rulemaking amending board precedent should likewise be accompanied and supported by 
language from courts that have criticized it or overturned that precedent. (Note that with the 
exception of the U.S. Supreme Court, the board has long maintained a policy of nonacquiescence 
with respect to adverse judicial decisions, so there are situations in which the board applies its 
precedent even if it has been criticized or rejected by one or more of the U.S. circuit courts of 
appeals.) 

• Where possible, aim for tight, specific, targeted language over broad pronouncements that may 
be effectively ignored or “interpreted away” by subsequent boards or courts.  

In summary, a well-crafted and managed effort by the board to use its rulemaking powers can achieve 
long-term stability in the law under the NLRA, for the benefit of all of the regulated community. 
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Notes 

1
 29 U.S.C. §156; see also 5 U.S.C. §553(e) (“Each agency shall give an interested person the right to 

petition for the issuance, amendment, or repeal of a rule”); 29 CFR §102.124 (permitting “any interested 
person” to petition the NLRB “for issuance, amendment or repeal of a rule or regulation”). 

Ronald Meisburg is special counsel at Hunton Andrews Kurth LLP in the Washington, DC office. His 
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